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The development of society depends on the wealth produced by its own social labour. The nature of 
social development in terms of inbuilt concerns for the wellbeing of the people depends on the 
extent of social equality in the ownership and control of means of production and the mechanisms 
for distribution and redistribution of wealth produced by social labour. In a capitalist society, 
ownership and control of crucial means of production is generally concentrated in a small elite 
section of the society and large majority of masses survive only on their labour power. This is not 
only true for the wage labour but also for the large section of the peasantry (small peasants who live 
in an illusion of being the owner of means of production but actually market has converted them in 
to wage labour on their own fields). In such situations, the nature of social development in terms 
inbuilt concerns of wellbeing of the people depends only on the strength and power of collective 
bargaining of the masses at different levels-at the level of a production unit, at the level of industry, 
and at the level of policy making.     

It is on this background that the right to organize and collective bargaining becomes a broad social 
and political issue and not only an economic issue. The struggle for unfettered right to organize and 
collective bargaining is actually a struggle for building a democratic and civilized society. It is so 
important that the extent of freedom, space and smoothness of collective bargaining can be 
considered as a barometer to measure ‘how civilized is a society’. We can not imagine a civilized 
society without right to organize and collective bargaining. We can not imagine a civilized society 
without organizations of labour, peasants and other sections of masses and political parties 
representing their socio-economic and political interests.  

The issue of right to organize and collective bargaining always remained a contentious issue. 
Actually, there is an inbuilt contradiction in capitalist democratic system- on the one hand, its 
economic system is based on inequality (centralization of ownership and control of means of 
production in the hands of a small section of society) and on the other hand, its political system 
claims to be based on equality and built on broader democracy, which offers a space for 
representation of interests of different sections of society (collective bargaining). It is obvious that if 
democracy is real and effective, it will be next to impossible to run a capitalist economic system 
based on centralization of ownership and control of all resources in few elite hands to generate 
private profits. Practically this contradiction is resolved in favor of capitalist class by allowing large 
scale corruptions and violations of all democratic rights (most importantly right to organize and 
collective bargaining) of the people. It is well studied that in many countries, when capitalist 
development moved forward at extraordinarily speedy rate, there were most severe violations of 



rights of the people and in such phases most autocratic regimes ruled the states. It seems most of 
the third world countries have entered in a similar phase with the advent of liberalization and 
globalization.  

Liberalization and globalization is generally seen as if it has some positive meaning in terms of 
democracy. It is also generally conveyed that the liberalization means the state becoming neutral in 
the economic affairs. However, in reality the policies of liberalization are meant to remove all kind 
of barriers in all possible way to exploit nature and human labour and to promote easy transfer and 
centralization of ownership of natural resources and other means of production in corporate hands. 
Privatization of the public sector, opening of the economy to foreign capital, liberalization of the 
trade, transfer of huge amount of agriculture land to the industrialists by uprooting millions of rural 
people and efforts to amend the labour laws to make hire and fire smooth and easiest; are all parts 
of the policies of liberalization. The role of the state here is not neutral, but as an active agent of the 
corporate. 

The right to organize and collective bargaining is one of the most effective barriers against the real 
motives of liberalization. Therefore, with the advent of liberalization suddenly in almost all the third 
world countries, an all-round attack (by the state and the corporate) started against ‘rigid’ labour laws 
and most importantly against right to organizes and collective bargaining. In India, this attack has 
many dimensions and even if the state and the corporate are not able to amend labour laws, they are 
largely successful in making the labour laws meaningless-by allowing large scale violations, by anti 
labour judicial pronouncements, by creating special economic zones, by not recognizing trade 
unions, by unleashing repression on trade unions, workers and peasants whenever they try to 
compel for collective bargaining. It is in this light that the right to organize and collective bargaining 
is emerging as one of the issues of prime concern in India. 

Legal Framework of Labour Relations 

The collective bargaining in India remained limited in its scope and restricted in its coverage1   by a 
well defined legal structure. Actually, the labour laws systematically promoted and perpetuated a 
duality of labour-formal sector workers with better protection and social security on the one hand 
and informal sector workers with least or no protection and social security benefits on the other. 
Similarly, the formal sector workers enjoyed better space for collective bargaining in comparison to 

                                                            
1 The Trade Union Act still not covers some section of employees like police and other armed forces etc and also 

supervisory rank employees. Moreover the Supreme Court has already redefined right to strike saying that 
government employees do not have right to strike. The government employees (except teachers etc do not have 
right to join political parties and contest parliamentary elections. The trade union act does not apply to one of the 
states of India, i.e. Sikkim. On the top of it, even if the informal workers have right to form trade unions, in practice 
they are denied these rights, because of the limitations in terms of number of employees required for union 
registration on the one hand and employes resorting to engage large number of employees with out putting them 
on rolls. Therefore many times it becomes impossible for the workers to provide any proof that they are working in 
those factories. 
   



informal sector workers with very little or no scope for collective bargaining. To understand this, we 
can discuss in brief about the labour legislations in India and their scope and coverage. 

Indian labour legislation may be classified as follows: 

1. Labour Relations Laws 

• Trade Union Act, 1926 
• Industrial Disputes Act, 1947  
• Industrial Employment (Standing Orders) Act, 1946; 

2. Laws for Regulating Working Conditions  

• The Factories Act, 1948 
• Mines Act, 1952;  
• Beedi and Cigar Workers (Conditions of Employment) Act, 1966; 
• Building and Other Construction Workers Act 1995; 
• Motor Transport Workers Act 1961 
• Plantation Labour Act 1951 
• Working Journalists (Conditions of Service) and Miscellaneous Provisions Act 1955 
• Apprentices Act 1961 
• Weekly Holidays Act 1942 
• Sales promotion Employees (Conditions of Service) Act 1976 
• Contract Labour (Abolition & Regulation) Act 1970 
• Inter State Migrant Workmen (Regulation of Employment and Conditions of Service) Act 

1979 
• Shops and Establishment Acts of various States 

3. Wage Laws:  

• Minimum Wage Act 1948 
• Payment of Wages Act 1936 
• Payment of Bonus Act 1965; 

4. Social Security Laws:  

• Employees’ Provident Fund and Miscellaneous Provisions Act 1952 
• Employees’ State Insurance Act 1948 
• Maternity Benefit Act 1961 
• Payment Gratuity Act 1972 
• Workmen’s Compensation Act 1923 
• Unorganized Workers Social Security Act 2008 



5. Labour Laws Relating to Human Rights:  

• Child Labour (Prohibition and regulation) Act 1986 
• The Children (Pledging of Labour) Act 
• Bonded Labour System (Abolition) Act 1976 
• Equal Remuneration Act 1976. 

It is interesting to note that applicability of different sections of labour laws is limited by number of 
workers engaged in an establishment. The limitations put in applicability of labour laws is haphazard 
and there is no logic behind it, but in overall terms it systematically denies any protection and any 
social security to those employed in smaller factories with less than ten workers.  

The Factories Act provides for the health, safety, welfare and other aspects of workers while at work 
in the factories. Under this Act, an establishment with 10 workers (and electricity connection) or 20 
workers in case of no power connection is a factory, but following provisions of the act are not 
applicable to all factories:  

Provision for crèche—applicable only if 30 or more women are employed; 

Provisions of a rest room—applicable only if there are 150 or more workers  

Provisions of canteen—applicable only if there are 250 or more workers 

Provisions for ambulance, dispensary, and medical and para-medical staff— applicable only if there 
are 500 or more workers 

Employees Provident Fund and Miscellaneous provisions Act, Maternity Benefit Act and Payment 
of Gratuity Act apply to all establishments with 10 or more workers. But Employees State Insurance 
Act applies to only those establishments (not seasonal) with 20 or more workers. Employees 
Provident Fund Act is applicable to the workers getting a salary less than or up to Rs.6500 per 
month (raising it up to Rs 10000 is under consideration), while the Employees State Insurance Act is 
applicable to the workers getting a salary less than or up to Rs 15000 per month (before 2010 it was 
up to Rs 10000).  

Minimum Wages Act applies to all establishments and all workers, but the Payment of Wages Act 
applies only to those establishments with 10 or more workers, and also only to those workers getting 
wages less than Rs 1600 per month. On the other hand, the Payment of Bonus Act is applicable to 
only those enterprises employing 20 or more workers and only to those workers getting wages less 
than Rs 3500 per month.  

Industrial Disputes Act, 1947 lays down the procedures for the settlement of industrial disputes. Its 
procedural aspects are applicable to all enterprises for the settlement of industrial disputes. 
However, really protective clauses for the workers pertaining to layoffs, retrenchments and closures 
are contained in Chapter VA and Chapter VB, which have limited applicability. Chapter V B does 



not apply to any establishment employing less than one hundred workers, and Chapter VA does not 
apply to any establishment employing less than 50 workers. 

Industrial Employment (Standing Orders) Act makes it compulsory to have Standing Orders in each 
enterprise to define misconducts and other service conditions, and also entails that for any 
misconduct no worker will be punished without due process of law using the principles of natural 
justice. But this law does not apply to those enterprises employing less than 100 workers (only in few 
states like Uttar Pradesh, it is made applicable to all factories (i.e. employing 10 or more workers) 

Trade Union Act applies to all establishments with 7 or more workers, since a minimum of 7 
members are necessary in order to register a trade union.  

If we look at the general picture, only a tiny section of workforce is protected by the labour laws and 
has guaranteed space for collective bargaining in well defined legal boundaries. According to the 
Fifth Economic Census (1999) more than 97 percent of the enterprises employ less than ten 
workers, and most of these employ less than five workers.2 Therefore, protective labour laws apply 
to only less than three percent of the enterprises; and in rest of the 97 percent enterprises only 
Industrial Disputes Act (minus its protective sections like section VA, VB), Minimum Wages Act, 
the Workmen’s Compensation Act, Equal remuneration Act, and the Shops and Establishments Act 
(enacted by each state separately) and some pieces of labour legislation enacted for specific 
occupations are applicable. Generally these 97 percent enterprises are said to represent informal 
sector (those not covered under Factories Act) and the three percent as formal sector (those covered 
under Factories Act).  

Total workforce employed in different sectors in India (principal plus subsidiary employment) is 
about 456 million, of which informal sector accounts for about 393.2 million (86 percent). Out of 
393.2 million informal sector workers, agriculture accounted for about 251.7 million and the rest 
141.5 million are employed in the non-agriculture sector. The agriculture sector consists almost 
entirely of informal workers who are mainly the self-employed (65 percent) and the casual workers 
(35 percent). The percentage of non agricultural worker in the informal sector rose from 32 per cent 
to 36 per cent between 1999-2000 and 2004-05. Non agriculture workers in informal sector are 
mainly the self-employed (63 per cent) and others are more or less equally distributed between the 
regular salaried/wage workers (17 percent) and casual workers (20 percent). The share of informal 
sector in non-agriculture sector increased to nearly 72 percent in 2004-05, from 68 percent in 1999-
2000. Only about 0.4 percent workers in the informal sector are formal workers in terms of 
receiving social security benefits like Provident Fund etc. 3  

                                                            
2 Provisional Results of Fifth Economic Census 2005; Government of India, Ministry of Statistics and 
Programme Implementation, Central Statistical Organisation, New Delhi‐110001. 

http://mospi.nic.in/economic_census_prov_results_2005.pdf  
3 The Challenge of Employment in India: An Informal Economy Perspective; Volume I - Main Report; 
National Commission for Enterprises in the Unorganized Sector; 2009; 
http://nceus.gov.in/The_Challenge_of_Employment_in_India.pdf  



It is also to be noted that informalization of the workforce that was accelerated with the advent of 
liberalization, has transformed the formal sector also in terms of shifting the jobs from formal to 
informal sector and also by informalisation of jobs with in the formal sector units. Now, in the 
formal sector, number of formal workers is about 33.7 million and informal workers about 28.9 
million (2004-05).The total employment in the Indian economy increased from 396 million to 456 
million between the two National Sample Survey (NSS) rounds in 1999-00 and 2004-05. In the 
formal sector the employment increased from 54.9 to 62.6 million. However, there was no 
significant increase in formal employment (33.6 million to 35.0 million). It means that the entire 
increase in the employment in the formal sector also has largely been of informal in nature i.e. 
without any job or social security4. 

It is also worth mentioning here that the complex structure of labour legislations in India provided a 
huge scope and also incentives for violation of labour laws, especially in terms of putting less 
number of workers on the rolls than actually engaged. It was the story of all the industrial areas that 
when labour department officials visited the factories for inspections, the factory managements 
asked large numbers of workers to leave the factory from the back gate. It was only because they 
engaged large number of workers illegally (not showing them on records) to escape from the 
applicability of most protective labour laws. Large numbers of factories escape from Factories Act 
and other important labour legislations by showing less than 10 workers on record, but actually 
engaging large number of workers illegally. It is a great incentive for them since they save huge costs 
by escaping from all obligations towards workers.  

After a long struggle recently Unorganized Workers Social Security Act 2008 came in to existence 
which makes provision for certain social security benefits to unorganized sector workers. But it 
actually provides nothing but only includes certain schemes like National Old Age Pension Scheme, 
National Family Benefit Scheme, and scheme for protection during maternity period, and some 
insurance schemes etc. More over only those who are below poverty line will be entitled for its 
benefits. Practically it systematizes the duality of labour and also comes as a face saving scheme for 
justifying the rampant informalisation in formal sector.  

Legal Boundaries for Collective Bargaining 

India has neither ratified ILO convention on Freedom of Association and Protection of the Right to 
Organize 1948 (C. 87), nor the Right to Organize and Collective Bargaining Convention, 1949 (C. 
98). Government of India says that the ratification of C.87 and C.98 would involve granting certain 
rights that are prohibited under the statutory rules for government employees, namely the right to 
strike and criticize openly government policies, right to accept freely financial contribution, right to 
                                                                                                                                                                                                
 

4 The Challenge of Employment in India: An Informal Economy Perspective; Volume I - Main Report; 
National Commission for Enterprises in the Unorganized Sector; 2009; 
http://nceus.gov.in/The_Challenge_of_Employment_in_India.pdf  

 



join freely foreign organizations, etc. The government argues that since there is no change in the 
basic policies, the Government of India is unable to ratify these two Conventions.  

Therefore, the Trade Union Act of India provides right to association only with a limited scope and 
limited coverage. The Police and Armed Forces do not have right to form trade union. It is also not 
applicable in the state of Sikkim. In the State of Sikkim, registration of trade unions is subject to a 
police inquiry and then depends upon receiving the permission of the Land Revenue Department of 
the Government of Sikkim. One negative comment by the police about a member of the union's 
executive can be a ground for refusing registration. Moreover, the objection can also be made by 
general public against the registration of a particular trade union and it can also prevent the 
registration.5  

However, with the above exceptions, the workers of India have got right to form trade unions as 
provided in Trade Union Act 1926 and to practice collective bargaining in the framework and 
limitations provided in Industrial Disputes Act 1947. 

The trade union movement in India comprises of over 70,000 registered unions (politically affiliated 
and independent) and an unaccountable number of non-registered organizations engaged on the 
issue of promoting and protecting workers' interests. Trade unions in India largely represent only 
formal sector workers but recently trade unions working in informal sector have grown enough to 
get a place in the list of Central Trade Union Organizations (CTUOs) like SEWA. There are now 12 
Central Trade Unions6 in India: 

• BMS - Bharatiya Mazdoor Sangh (linked with far right political party BJP)-members: 6 
million 

• INTUC - Indian National Trade Union Congress (linked with centrist Congress Party), 
members: 3.8 million 

• AITUC - All India Trade Union Congress (linked with Communist party of India)- 
members: 3.3 million 

• HMS - Hind Mazdoor Sabha (independent-socialist) -members: 3.2 million 
• CITU - Centre of Indian Trade Unions (linked with Communist Party of India (Marxist) –

members: 2.6 million  
• UTUC (LS) - United Trade Union Congress (Lenin Sarani) (linked with the party mainly 

based in West Bengal- Socialist Unity Center of India) 
• UTUC - United Trade Union Congress (linked with political party mainly based in West 

Bengal-Revolutionary Socialist Party)  

                                                            
5 2009 Annual Survey of Violations of Trade Union Rights – India, UNHCR. 

http://www.unhcr.org/refworld/docid/4c52cae637.html 
6 Any federation of trade unions, with at least 500,000 members spread over at least four 

states and in four industries is eligible to be considered as a National Federation or Central 
Trade Union Organization. But there are many more national level federations but because 
they do not have required membership and therefore they do not qualify to be put in the list  



• TUCC - Trade Unions Co-ordination Centre (linked with political party mainly based in 
West Bengal-All India Forward Bloc)  

• SEWA- Self-Employed Women's Association (independent)—recently included in the list 
• LPF- Labour Progressive Front (linked with a regional political party in Tamilnadu-Dravida 

Munnetra Kazhagam)---recently included in the list 
• ICCTU- All-India Central Council of Trade Unions (linked with Communist Party of India 

(Marxist-Leninist)-Liberation group)- recently included in the list  
• INTTUC-Indian National Trinamool Trade Union Congress (linked to a regional political 

party in West Bengal-All India Trinamool Congress)- recently included in the list  

 

Union density in India is only 8 percent and in this regard it ranks at 48th position in the world. In 
the new verification of membership in 2001, the growth in trade union membership is very much 
visible, but this growth is largely from informal sector, particularly from rural labour getting 
organized around National Rural Employment Guarantee Act (NREGA). 

It is worth mentioning that only when the unions are recognized by the management then only they 
have the full-fledged rights as bargaining agent on behalf of workers. But both the Trade Union Act 
1926 and Industrial Disputes Act 1947 are completely silent on the issue of recognition of trade 
unions. There is no law for compulsory recognition of trade unions. There is no legal obligation on 
employers to recognize a union or engage in collective bargaining. As a result, on the one hand, the 
managements can refuse to recognise a particular union and refuse to engage in collective bargaining 
with a union or they can choose one union against the other for their own benefit. Managements are 
at freedom to recognise both minority and majority trade unions as bargaining agents and are free to 
make collective agreements with their pocket union and impose it on the workers. The statutes of 
only few states like Maharashtra, Gujarat, Madhya Pradesh and Rajasthan have made some 
provisions for recognition of unions with a specific percentage of the workforce.  

In India, right to protest is a fundamental right under Article 19 of the Constitution of India; but 
right to strike is not a fundamental right. Right to strike as also the right to lock-out is a legal right 
governed by Industrial Disputes Act 1947.  

Under the law, all strikes needed due notices. Moreover, in the meantime, if management requests 
for a third party intervention through the labour department of the government, then strike is not 
legal and justified until the conciliation continues. Even if conciliation fails, the government has all 
the rights to refer the dispute to compulsory arbitration or to a labor court or industrial tribunal for 
a final decision. 

Under Industrial Disputes Act 1947 (ID Act), the conditions are laid down for a strike to be legal 
and justified. These conditions drastically limit the freedom of trade union actions. 



Under section 10k of the ID Act, the State Governments, may for securing the public safety or 
convenience or the maintenance of public order or supplies and services essential to the life of the 
community or for maintaining employment or maintaining industrial peace, make provisions for 
prohibiting strikes or lock-outs 

Under section 22 of the ID Act, Strikes and Lockouts in the public utility services is prohibited in 
terms of no worker in these services can go on strike in breach of contract : (a) without giving to the 
employer notice of strike, within six weeks before striking; or (b) within fourteen days of giving such 
notice; or (c) before the expiry of the date of strike specified in any such notice as aforesaid; or (d) 
during the pendency of any conciliation proceedings before a conciliation officer and seven days 
after the conclusion of such proceedings. 

Section 23 gives directions for general prohibition of strikes and lockouts during the pendency of 
conciliation, arbitration and court proceedings and even few days or few months after conclusion of 
such proceedings; and also during any period in which a settlement or award is in operation. 

Under section 24 of the ID Act, such strike is declared illegal which is commenced or declared in 
contravention of section 22 or section 23 (above two points); or continued in contravention of an 
order; or continuance of a strike in pursuance of an industrial dispute, when dispute is referred to a 
Board, an arbitrator, a Labour Court etc.7 

In the first schedule of the Industrial Disputes Act 1947, a list of industries is given which can be 
declared as public utility services. These include, transport (other than railways) for the carriage of 
passengers or goods by land or water, banking, cement, coal, cotton textiles, foodstuffs, iron and 
steel, defence establishments, service in hospitals and dispensaries, fire brigade service, India 
government mints, India security press, copper mining, lead mining, zinc mining, iron ore mining, 
service in any oil field, service in uranium industry, pyrites mining industry, security paper mill 
Hoshangabad, services in bank note press Dewas, phosphorite mining, magnesite mining, currency 
note press, manufacture or production of mineral oil (crude oil), motor and aviation spirit, diesel oil, 
kerosene oil, fuel oil, diverse hydrocarbon oils and their blends including synthetic fuels, lubricating 
oils and the like, service in the International airports authority of India, and industrial establishments 
manufacturing or producing nuclear fuel and components, heavy water and allied chemicals & 
atomic energy.8  

It is clear from the above that wide ranges of industries (included in the first schedule of the ID Act) 
are protected from the strike. The compulsory notice period of 14 days and prohibition to go on 
strike during pendency of conciliation etc. make the weapon of strike toothless.  

Trade unions activities are in general granted immunity from the applicability of Criminal Penal 
Codes. But in case of illegal strikes, following penalties are imposed: 

                                                            
7 http://udyogbandhu.up.nic.in/Act/THE_INDUSTRIAL_DISPUTES_ACT.pdf 
8 http://udyogbandhu.up.nic.in/Act/THE_INDUSTRIAL_DISPUTES_ACT.pdf  



“Any workman, who commences, continues or otherwise acts in furtherance of, a strike which is 
illegal under this Act shall be punishable with imprisonment for a term which may extend to one 
month, or with fine which may extend to fifty rupees, or with both.” 

“Any person who instigates or incites others to take part in, or otherwise acts in furtherance of, a 
strike or lock-out which is illegal under this Act, shall be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand rupees, or with 
both.” 

“Any person who knowingly expends or applies any money in direct furtherance or support of any 
illegal strike or lock-out shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both.”9 

Moreover, if strike is illegal, in certain cases the employers can claim damages for the loss of 
property etc caused by violent acts of trade union members. 

The courts have also powers for labour injunctions. General practice is that whenever workers 
organizes a strike or any type of protest, the employers easily get court order prohibiting the workers 
to stage any kind of protest with in say 100-500 meters distance from the factory premises. Workers 
can also get injunctions against employers in certain cases, for example prohibiting them to shift 
machinery etc if it has any linkage with the dispute.   

Further Shrinking the Space for Collective Bargaining 

With the advent of liberalization, the state started a major move to decisively change the industrial 
relations regime in favour of the corporate and the employers at large. With privatization of public 
sector and other liberalization initiatives, there were attempts to amend the labour laws in order to 
grant full freedom of hire and fire and to reduce the power of labour and trade unions to the 
minimum. Due to protest from trade unions, the state could not succeed in amending the major 
labour laws; but by allowing the informalisation of workforce and downsizing, and by providing 
various relaxations in labour laws to particular sectors and especially to special economic zones and 
making the inspection machinery of labour department totally defunct, the goals were achieved to a 
large extent. Moreover, the Trade Union Act was amended to make unionization more difficult. 
Many industries were declared Public Utility Services to make the legal and justified strike next to 
impossible. Essential Services Maintenance Act was used to unleash unimaginable repression on 
striking workers. Not only this, even when the laws are not amended anti-labour judicial 
pronouncements virtually changed the meaning of labour laws against the workers and in favour of 
employers. 

                                                            

9 The Industrial Disputes Act, 1947; Chapter VI: Penalties; 
http://www.advocatekhoj.com/library/bareacts/tradeunion/17.php?Title=Trade%20Union%20Ac
t,%201926&STitle=Criminal%20Conspiracy%20in%20trade%20disputes 



It is to be noted that proposals from planning commission, national commission on labour, state 
governments, and various other committees and business forums for amendments in labour laws 
that include:  

1. Allowing employment of more and more workers as casual and contract workers, and 
withdrawal of the protection provided in Industrial Dispute Act for nearly seventy five 
percent of the industrial units employing less than 300 workers 

2. Excluding workers getting more than Rs 25000 per month from the definition of ‘worker’ 
under Industrial disputes act 

3. Allowing employers to retrench and close any factory employing more than 300 workers if 
the Governments does not reply within sixty days 

4. Making it compulsory to hold secret ballot for strike and allowing a legal strike only if 51 
percent workers vote in favour of the strike 

5. Making provision for deducting wages of the strike period from the salary of the workers 
etc.  

6. Allowing self certification on various aspects of Factories Act including Occupational health 
and Safety and for the environmental issues and discouraging inspections for ensuring 
compliance 
 

Amendments in the Trade Union Act  

The Trade Union Act 1926 was amended in 2001 and after the amendment it became more difficult 
to form trade unions. In the Act of 1926, only seven members were required to register a trade 
union, but after amendment at least 10% or 100, whichever is less, subject to a minimum of 7 
workmen engaged or employed in the establishment are required to be the members of the union 
before its registration.  

Actually, in practice, generally the trade unions are formed and applications are sent for registration 
secretly without the knowledge of managements. Only when the union is registered, it is made 
public. If any how the information is leaked before registration, the leading workers face worst kind 
of victimization and all efforts for unionization are foiled by the managements. In these situations, it 
is highly difficult to organize 10% or 100 workers before registration of the union, since there is 
always a fear of loosing the job. The registration process takes almost 2-3 months and therefore 
there are all chances that management is informed about unionization efforts and victimization 
follows. 

The amendment also introduces a limitation on the number of outsiders among the office bearers: 
“All office bearers of a registered trade union, except not more than one-third of the total number 
of office bearers or five, whichever is less, shall be persons actually engaged or employed in the 
establishment or industry with which the trade union is connected.”10 It is not going to affect the 

                                                            
10 Trade Union Act 1926; 

http://www.advocatekhoj.com/library/bareacts/tradeunion/index.php?Title=Trade%20Union%20Act,%201926  



trade unions in any big way; however, it shows the motive of the state which wants to completely 
prohibit outsiders in the executive body of the trade unions. It is better expressed in the 
amendments done/proposed in labour laws by the state governments for Special Economic Zones 
(SEZs). 

Banning the Strikes by Using Essential Services and Maintenance Act (ESMA) 

After 1980, the state started a major initiative to amend some important labour laws and therefore 
there were a series of strikes, big demonstrations and rallies of trade unions all over India in protest 
against such attempts.  This decade is many times referred as ‘the decade of trade union action’. 
Therefore, Essential Services Maintenance Act (ESMA) was systematically used to suppress the 
labour movement. ESMA was enacted in 1957, 1960 and 1968 also, but this time, in 1981, it was 
enacted with a long term perspective. It was enacted for four years and thereafter extended for up to 
1990. Under this act strikes were banned in listed essential services including, any postal, telegraph 
or telephone service; any railway service or any other transport service for the carriage of passengers 
or goods by land, water or air with respect to which Parliament has power to make laws; any service 
connected with the operation or maintenance of aerodromes, or with the operation, repair or 
maintenance of aircraft; any service connected with the loading, unloading, movement or storage of 
goods in any port; any service connected with the clearance of goods or passengers through the 
Customs or with the prevention of smuggling; any service in any mint or security press; any service 
in defense establishment of the Government of India; any service in connection with the affairs of 
the Union; and any other service connected with matters with respect to which Parliament has the 
power to make laws and a strike in which, the Central Government feels the public safety or the 
maintenance of supplies and services will be hit. Moreover, various state governments at different 
times (e.g. Tamil Nadu in 1979, 1981, Maharashtra in 1981) enacted ESMA. As the protests against 
the 'new economic policies' grew, the government re-enacted Essential Services Maintenance Act 
(ESMA) in 1992. ESMA became a handy instrument to suppress strikes and protests by workers and 
particularly by public employees. The Government of state of Uttar Pradesh (UP) used ESMA and 
the National Security Act (NSA) in the UP Electricity Board Workers’ strike in January 2000. Many 
states including Uttar Pradesh, Andhra Pradesh and Orissa included the health services under ESMA 
and invoked the act against striking doctors. In 2006, ESMA was imposed against striking airport 
employees who were protesting against privatization process in Delhi and Mumbai airports. 

The most publicized and sensational case of ESMA is that of Tamilnadu. In 2003, after general 
strike of government and public sector employees ESMA was imposed by Tamilnadu government 
and 170000 employees were dismissed from the service. Later some relief was granted and lastly 
number of dismissed employees was reduced to 6074. While granting this relief the court delivered a 
judgment which made a precedent against the strike. The court clearly opined that the government 
employees did not have the right to strike. 

Tamilnadu ESMA is very unique in the sense that the "strike" in the Act not only includes the 
refusal of employees connected with these "essential services" to "continue to work or to accept 
work assigned", but also a "refusal to work overtime" and "any other conduct which is likely to 



result in, or results in cessation or substantial retardation of work in any essential service." Tamil 
Nadu Essential Services Maintenance Act prescribes a punishment of up to three years 
imprisonment and a 5,000 rupee fine for participants in a strike involving essential services. An 
activist who calls for a strike or instigates workers to go on strike, or anyone who provides financial 
assistance for the conduct of a strike, risks the same penalties as striking workers under the TESMA. 
The Tamil Nadu Essential Services Maintenance Act includes a large number of public services 
within the definition of "essential", including those relating to the supply of water and electricity, 
passenger and goods transport, firefighting and public health etc.  

In 2010, the Gujarat government imposed ESMA on striking nurses of UN Mehta Institute of 
Cardiology and Research Center, who were demanding implementation of Sixth Pay Commission 
recommendations.  

Judicial Precedents Imposing Further Limitations on TU Actions 

Judgments made by the Supreme Court sets legal precedents on the issues and respected as laws 
unless and until another judgment comes and sets a different precedent. In recent decades, a number 
of judgments came from the Supreme Court setting precedents against the right to strike. We can 
here make reference of few judgments which aroused wider concerns: 

In a case of general strike by government employees in Tamil Nadu (TR Rangarajan vs Government 
of Tamil Nadu, AIR 2003 SC 3032), the Supreme court held: "Now, coming to the question of right 
to strike whether fundamental, statutory or equitable moral right - in our view, no such right exists 
with the government employees." And that: "Law on this subject is well settled and it has been 
repeatedly held by this court that the employees have no fundamental right to resort to strike."  

In 1998 Supreme Court of India had upheld the 1997 verdict of the Kerala high court directing that 
the Bandhs (general strikes) are illegal and violate the Indian constitution. Kerala High Court had 
held: "There cannot be any doubt that the fundamental rights of the people as a whole cannot be 
subservient to the claim of fundamental right of an individual or only a section of the people." And 
that: "no political party or organisation can claim that it is entitled to paralyze the industry and 
commerce in the centre, State, nation and is entitled to prevent the citizens not in sympathy with its 
viewpoints from performing their duties... Such a claim would be unreasonable and could not be 
accepted as a legitimate exercise of a fundamental right by a political party or those comprising it."11 
The Supreme Court was of the view that the bandhs basically interfere with the exercise of the 
fundamental freedoms of (other) citizens while causing economical loss to the nation.  

Then again in 2002, the State of Kerala issued an order stating that all general strikes were illegal 
when they involved a complete close down of all activities. Furthermore, organizers of a general 

                                                            
11 http://www.indiankanoon.org/doc/994831/  

  



strike who cause a shutdown can also be held financially liable for damages caused to an employer. 
The Kerala state order was challenged, but it was upheld as legal by the Supreme Court. 

In 2004 the Calcutta High Court, in 2006 the Kerala High Court and in 2007 the Supreme Court 
again reiterated that the general strikes are illegal and not constitutional.  

It is worth mentioning that the opinion of the Supreme Court on right to strike before 1990 was 
completely different. It was more or less recognized as the fundamental right. Here we can see the 
precedent set on the issue by Justice Ahmadi in case of BR Sigh vs. Union of India  (1990 AIR 1, 
1989 (1) Suppl.SCR 257): 

"The right to form associations or unions is a fundamental right under Article 19 (1) (c) of the 
Constitution. Section 8 of the Trade Union Act provides for registration of a trade union if all the 
requirements of the said enactment are fulfilled. The right to form associations and unions and 
provide for their registration was recognized obviously for conferring certain rights on trade unions. 
The necessity to form unions is obviously for voicing the demands and grievances of labour. Trade 
unionists act as mouthpieces of labour. The strength of a trade union depends on its membership. 
Therefore, trade unions with sufficient membership strength are able to bargain more effectively; 
reduced if it is not permitted to demonstrate. Strike in a given situation is only a form of 
demonstration. There are different modes of demonstrations, e.g., go-slow, sit-in, work-to-rule, 
absenteeism, etc., and strike is one such mode of demonstration by workers for their rights. The 
right to demonstrate and, therefore, the right to strike is an important weapon in the armory of the 
workers. This right has been recognized by almost all democratic countries. Though not raised to 
the high pedestal of a fundamental right, it is recognized as a mode of redress for resolving the 
grievances of workers." 

Making SEZs and NMIZs Immune to Trade Union Actions 

We have already discussed that hundreds of the Special Economic Zones (SEZs) that are coming in 
the country are declared public utility services under Industrial Disputes Act. The whole labour 
relations machinery is put out of the interventions of state labour departments. For SEZs, the 
powers of labour departments are transferred to the SEZ development authorities that include the 
representatives of private developers of the zones. Moreover, the state governments have 
done/proposed major amendments in labour laws for SEZs. It is proposed that outsiders must not 
be allowed in trade unions in SEZs. Moreover, the entry in the zones is highly restricted and 
therefore it becomes highly difficult for outside trade union organizers to organize the SEZ workers. 

Now the new manufacturing policy is proposing to establish National Industrial Manufacturing 
Zones (NIMZs) in line with SEZs. SEZs are for exporting units and NIMZs are proposed for 
manufacturing units in general. It is proposed that all NIMZ units will be declared Public Utility 
Services on permanent basis. it is also proposed that NIMZs will be exempted from the applicability 
of all important labour laws. There is a clear indication that the intension is to completely 
informalise the workforce of the zones. After NMIZs come in to existence nothing will be left 
outside these to special zones, i.e./ SEZs and NIMZs. If NMIZs get exemption from labour laws, 



SEZs will also automatically get these benefits. Not only this, it is also proposed that the right to join 
unions in NIMZs would be confined to the workers drawing salary below a certain limit. 

Trade union movement compelled to go on defensive 

The policies of liberalization have a drastic impact on the collective bargaining in India, both in 
terms of shrinking the space and coverage of collective bargaining and also in terms of declining 
strength of trade unions and power of workers at shop floor. Dispersing the assembly line, adopting 
lean production techniques and rampant informalisation of the workforce on one hand and anti-
labour economic-legal initiatives (relaxation in labour laws, anti-labour judicial pronouncements and 
special economic zones etc) on the other, were among the most important factors that caused an 
overall decline in the collective bargaining power of the workers. If we look at the labour movement 
in last two decades, it was largely defensive and trying to maintain the status quo in terms of labour 
rights. Therefore, especially since 1980, the trade union movement actually did not advance in terms 
of demanding more labour rights, extending the coverage of labour rights, and extending the scope 
and coverage of collective bargaining. If we look at the period before liberalization, the trade union 
movement was more and more offensive and was actually struggling for more labour rights, 
extending the coverage of protective labour laws to wider sections of the wage workers, and 
extending the scope and coverage of collective bargaining. Here we can make reference of two 
issues: a) Under pressure of the trade union struggles, the Contract Labour (Abolition and 
Regulation) Act 1970 was enacted which provided principles and procedures for regularization of 
casual-contract workers and prohibited engagement of contract workers in core activities, and b) 
After a long struggle of trade unions applicability of chapter VB of Industrial Disputes Act 
(protection in case of retrenchment, closures and layoff) was extended to establishments with 100 or 
more workers, rather than the earlier limit of 300 and more workers. But, with the advent of 
liberalization an all-round offensive was launched against the labour and the trade union movement 
was forced to go on defensive for maintaining status quo rather than pushing forward for more 
labour rights and further extending the scope and coverage of labour legislations and collective 
bargaining. Even if the trade union movement was successful in not letting the government amend 
labour laws, the state achieved its goals by way of changing the meaning of labour laws through 
judicial pronouncements, by establishing special economic zones and by granting relaxations to 
employers and allowing violation of labour laws (making inspection machinery totally defunct). It is 
to be noted that since the last two decades casual-contract workers’ claims for regularization are 
rarely entertained by the courts, and on the other hand permissions for closures and retrenchments 
are easily granted by the governments. All these resulted in decline in the trade union strength and 
the collective bargaining power of the labour. There is no strong movement for compelling the 
government to ratify the ILO conventions on right to organizes and collective bargaining. Trade 
unions are also unable to put any pressure on the government to ratify the social security 
convention. 

Industrial bargaining and Industrial Unionism as the only effective alternative 



The collective bargaining in India remained largely decentralized-company or unit level bargaining 
rather than Industry level bargaining. Only in the public sector industries, the industry level 
bargaining was to a large extent practiced. But with the privatization of public sector, and 
informalization in formal sector, on the one hand, industrial bargaining almost disappeared and on 
the other hand, with decline in trade union strength and power at shopfloor level the company level 
collective bargaining also became difficult. Generally in only larger industrial units with formal 
workers in comparatively larger proportion are able to exercise their right to collective bargaining. In 
most of smaller and medium size industrial units generally it has become next to impossible for 
workers to exercise their right to organize and collective bargaining. It also depends on nature of 
industries. For example, the workers are in a better position in auto industries than in garment 
industries in terms of their collective bargaining power. In garment industry in India, the workforce 
is almost completely informalized and the company level trade unions in this industry are rarest of 
the rare. 

In these situations, we observe two types of deterioration in the trade union movement: 

Individualized bargaining for getting legal benefits: This is a general trend that when the workers are 
not unionized there are rampant violations of labour laws and the workers virtually face slave labour 
like situations. In these conditions the grievances of the workers generally come out as individual 
grievances or as grievances of small groups of workers. The protests and revolts from the workers 
also generally come out as individual protests or the protest of a small group of workers.  Danger of 
loosing job makes it highly difficult to organize collective protests. It is not the case that in these 
situations the collective protests are al together absent, they are happening, but it is highly difficult 
and therefore not a general trend. Thus in these situations, we observe a spurt in individualized 
bargaining in the forms of large number of cases filed in labour departments and labour courts 
challenging various kinds of victimizations and violation of labour laws by employers and for 
claiming legal benefits. High level of informalisation of workforce combined with the individualized 
bargaining actually changed the character of the trade unions also. In relevant sectors and industrial 
regions, it converted many trade unions in to the brokers and legal consultants, pursuing individual 
cases, facilitating individual settlements with employers, and charging fees from the workers for their 
services, rather than acting as collective bargaining agents. It is interesting to note that grass-root 
level branches of almost all national trade unions in these sectors and regions are largely converted 
in to legal consultants. Not only this, large number of such consultancy shops in the name of 
independent trade unions (registered as federations-industry unions, or general unions) have 
emerged who provide legal services to the workers in the labour department during conciliation. All 
these unions (branches of national trade unions also) generally also keep a lawyer in their office to 
pursue the cases in the labour courts. The impact of this phenomenon in terms of changing the 
character of trade unions may be felt everywhere across the sectors, but this is characteristic feature 
of the sectors and industrial regions where informal workers dominate the scene. 

Company level bargaining based on paying capacity of units rather than industry standard ; With the 
company level bargaining as the dominant trend wherever the workers are unionized, the trade 



unions are generally approaching the issues of wages and working conditions by looking at the 
paying capacity of the particular firms rather than the industry standard. This problem of trade 
union movement is to a large extent a continuity of the past due to lack of a strong focus on 
industrial unionism and industrial collective bargaining. But in the present situations it is emerging as 
a very intense problem and in many ways the fate of labour movement actually depends on 
resolution of this problem. The conditions are deteriorated to the extent that not only there are very 
wide gaps in wages and working conditions of workers in various factories in the same industry, but 
also there are huge gaps in wages and working conditions of formal and informal workers doing 
same work in the same factory. This divide is systematically established and maintained by the 
representatives of capital to create and maintain a division among the labour, so that the scope for 
emergence of any class solidarity among the working class is minimal. The conditions are compelling 
the workers and the trade unions to understand this problem. In some recent trade union struggles 
for example, in recent strike in Satyam auto and Rockman industries in Hardwar the workers argued 
for a wage hike on the basis that in other similar factories wages are far more than paid in these 
factories. However, this is raised by only those workers who are getting less that the others, and not 
by those who are getting more than the others. Similarly there are evidences that the present 
conditions are compelling the workers to understand the importance of industrial unionism and 
industrial bargaining, for example, in Gurgaon the autoworkers’ unions of various factories in the 
region made a joint forum to support the struggles of workers in various auto industries in that 
region. Solidarity actions played a very important role in success (to whatever extent) of strikes in 
various factories in the region. But it does not go beyond solidarity and in terms of industrial 
bargaining it has a very limited value-only in terms of compelling the employers to respect the 
workers right to collective bargaining. The wages and working conditions are widely different in 
various factories and still there is no discussion among trade unions on the issue of struggle for 
setting a industrial standard for wages and working conditions at least in the region. There is another 
important development in the trade union movement towards realization of the importance of 
industrial bargaining. One of the major demands put forward by the joint council of central trade 
unions in historic general strike on 28the February was for equal wages to both formal and informal 
workers doing similar work in the same factory. However, they also did not put forward the demand 
for equal wages and working conditions across the industries. 

It is worth mentioning here that the strategy of industrial unionism and industrial bargaining is not 
only important for achieving uniformity and a higher level of unity among the labour across a 
particular industry. In the present conditions, industrial unionism seems the only effective strategy 
for building and strengthening company level trade unions and company level collective bargaining. 
In a situation of highly informalised labour force, when workers keep on moving from factories to 
factories but generally remaining in the same industry for a longer period, organizing them at factory 
level is highly difficult, they can be organized only in the industry unions, and only industry unions 
can ensure a sustainable presence of factory level union. Also, in these situations only industry level 
unions can ensure an effective support to factory level unions against any victimization by 
employers. Industrial unionism may also provide immense scope for organizing the workers in small 



informal sector units in particular industries and address the issue of inhuman conditions that the 
informal sector workers are facing. 

Declining Wage Share  

Declining strength of collective bargaining is also reflected in sharply increasing share of profit and 
drastically declining the wage share, resulting in depressing purchasing power.  

Since 1994 the wage share in Asia has declined by roughly 20 percentage points. The pace of the 
decline accelerated in the past decade recent years, with the wage share falling more than 11 
percentage points between 2002 and 2006.12 This decline is a direct outcome of rampant 
informalisation of workforce in formal sector in terms of replacing the better paid formal workers 
with low paid informal workers, and downfall in the trade union movement.  

Taking the benefit of paralyzed labour law enforcement machinery, highly informalised and least 
unionized workforce, and declining strength and collective bargaining power of trade unions, 
employer have become so aggressive that the minimum wage has actually become the maximum 
wage. Approximately 73 million out of 173 million wage earners throughout India do not receive 
statutory minimum wages.13 The impact of liberalization and globalization on the wage share is very 
clearly visible in India. The share of wages in organized Indian industry declined considerably 
between 1973 and 1997. The end to end drop was 19 per cent, and the wage share fell from 51.7 per 
cent to 32.8 per cent. In proportionate terms, the decline in wage share was between 30-40 per 
cent.14 If we look at the overall picture of wage share in recent decades, the trend of decline in share 
of wages is continuing and the seriousness of this decline can be seen in figure below. 

Declining Wage Share in India, 1993–2007  

                                                            
12 The labour share of income: Determinants and potential contribution to exiting the financial crisis; 
http://www.rrojasdatabank.info/iloworldwork2011-3.pdf  

13 World of Work Report, ILO 2010  
14 Rahul Shastri and Ramana Murthy, ‘Declining Share of Wages in Organised Indian Industry (1973-97): A Kaleckian 

Perspective’, http://ideas.repec.org/p/wpa/wuwpio/0504020.html  



 

Source: World of Work Report, ILO 2010.   

 

 

(This paper is modified and extended version of the paper presented in a workshop on 

Changing Labour Regulations in China: Practice and Challenges, Organised in Hongkong 

by City University of Hong Kong on 5-7 Jan 2011) 

Centre for Workers Education, New Delhi 

Email: Workerscentre@gmail.com, Web: http://workerscentre.wordpress.com/  


